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(d) For the purposes of these restric-
tions, the word ‘‘pages’’ refers to paper
copies of a standard size, which will
normally be ‘‘81⁄2 × 11’’ or ‘‘11 × 14’’.
Thus, requesters would not be entitled
to 100 microfiche or 100 computer disks,
for example. A microfiche containing
the equivalent of 100 pages or 100 pages
of computer printout, however, might
meet the terms of the restriction.

(e) In the case of computer searches,
the first two free hours will be deter-
mined against the salary scale of the
individual operating the computer for
the purposes of the search. As an exam-
ple, when the direct costs of the com-
puter central processing unit, input-
output devices, and memory capacity
equal $24.00 (two hours of equivalent
search at the clerical level), amounts
of computer costs in excess of that
amount are chargeable as computer
search time.

§ 518.84 Fee waivers.
(a) Documents shall be furnished

without charge, or at a charge reduced
below fees assessed to the categories of
requesters in § 518.81 when the Compo-
nent determines that waiver or reduc-
tion of the fees is in the public interest
because furnishing the information is
likely to contribute significantly to
public understanding of the operations
or activities of the Department of De-
fense and is not primarily in the com-
mercial interest of the requester.

(b) When assessable costs for an FOIA
request total $15.00 or less, fees shall be
waived automatically for all request-
ers, regardless of category.

(c) Decisions to waive or reduce fees
that exceed the automatic waiver
threshold shall be made on a case-by-
case basis, consistent with the fol-
lowing factors:

(1) Disclosure of the information ‘‘is
in the public interest because it is like-
ly to contribute significantly to public
understanding of the operations or ac-
tivities of the government.’’

(i) The subject of the request. Compo-
nents should analyze whether the sub-
ject matter of the request involves
issues which will significantly con-
tribute to the public understanding of
the operations or activities of the De-
partment of Defense. Requests for
records in the possession of the Depart-

ment of Defense which were originated
by non-government organizations and
are sought for their intrinsic content,
rather than informative value will
likely not contribute to public under-
standing of the operations or activities
of the Department of Defense. An ex-
ample of such records might be press
clippings, magazine articles, or records
forwarding a particular opinion or con-
cern from a member of the public re-
garding a DoD activity. Similarly, dis-
closures of records of considerable age
may or may not bear directly on the
current activities of the Department of
Defense; however, the age of a par-
ticular record shall not be the sole cri-
teria for denying relative significance
under this factor. It is possible to en-
visage an informative issue concerning
the current activities of the Depart-
ment of Defense, based upon historical
documentation. Requests of this nature
must be closely reviewed consistent
with the requester’s stated purpose for
desiring the records and the potential
for public understanding of the oper-
ations and activities of the Department
of Defense.

(ii) The informative value of the In-
formation to be disclosed. This factor
requires a close analysis of the sub-
stantive contents of a record, or por-
tion of the record, to determine wheth-
er disclosure is meaningful, and shall
inform the public on the operations or
activities of the Department of De-
fense. While the subject of a request
may contain information which con-
cerns operations or activities of the
Department of Defense, it may not al-
ways hold great potential for contrib-
uting to a meaningful understanding of
these operations or activities. An ex-
ample of such would be a heavily re-
dacted record, the balance of which
may contain only random words, frag-
mented sentences, or paragraph head-
ings. A determination as to whether a
record in this situation will contribute
to the public understanding of the op-
erations or activities of the Depart-
ment of Defense must be approached
with caution, and carefully weighed
against the arguments offered by the
requester. Another example is informa-
tion already known to be in the public
domain. Disclosure of duplicative, or
nearly identical information already
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existing in the public domain may add
no meaningful new information con-
cerning the operations and activities of
the Department of Defense.

(iii) The contribution to an under-
standing of the subject by the general
public likely to result from disclosure.
The key element in determining the
applicability of this factor is whether
disclosure will inform, or have the po-
tential to inform the public, rather
than simply the individual requester or
small segment of interested per-
sons.The identity of the requester is es-
sential in this situation in order to de-
termine whether such requester has
the capability and intention to dis-
seminate the information to the public.
Mere assertions of plans to author a
book, researching a particular subject,
doing doctoral dissertation work, or
indigency are insufficient without
demonstrating the capacity to further
disclose the information in a manner
which will be informative to the gen-
eral public. Requesters should be asked
to describe their qualifications, the na-
ture of their research, the purpose of
the requested information, and their
intended means of dissemination to the
public.

(iv) The significance of the contribu-
tion to public understanding. In apply-
ing this factor, Components must dif-
ferentiate the relative significance or
impact of the disclosure against the
current level of public knowledge, or
understanding which exists before the
disclosure. In other words, will disclo-
sure on a current subject of wide public
interest be unique in contributing pre-
viously unknown facts, thereby en-
hancing public knowledge, or will it
basically duplicate what is already
known by the general public. A deci-
sion regarding significance requires ob-
jective judgment, rather than subjec-
tive determination, and must be ap-
plied carefully to determine whether
disclosure will likely lead to a signifi-
cant public understanding of the issue.
Components shall not make value judg-
ments as to whether the information is
important enough to be made public.

(2) Disclosure of the information ‘‘is
not primarily in the commercial inter-
est of the requester.’’

(i) The existence and magnitude of a
commercial interest. If the request is

determined to be of a commercial in-
terest, Components should address the
magnitude of that interest to deter-
mine if the requester’s commercial in-
terest is primary, as opposed to any
secondary personal or non-commercial
interest. In addition to profit-making
organizations, individual persons or
other organizations may have a com-
mercial interest in obtaining certain
records. Where it is difficult to deter-
mine whether the requester is of a
commercial nature, Components may
draw inference from the requester’s
identity and circumstances of the re-
quest. In such situations, the provi-
sions of § 518.85 apply. Components are
reminded that in order to apply the
commercial standards of the FOIA, the
requester’s commercial benefits must
clearly override any personal or non-
profit interest.

(ii) The primary interest in disclo-
sure. Once a requester’s commercial in-
terest has been determined, Compo-
nents should then determine if the dis-
closure would be primarily in that in-
terest. This requires a balancing test
between the commercial interest of the
request against any public benefit to be
derived as a result of that disclosure.
Where the public interest is served
above and beyond that of the request-
er’s commercial interest, a waiver or
reduction of fees would be appropriate.
Conversely, even if a significant public
interest exists, and the relative com-
mercial interest of the requester is de-
termined to be greater than the public
interest, then a waiver or reduction of
fees would be inappropriate. As exam-
ples, news media organizations have a
commercial interest as business orga-
nizations; however, their inherent role
of disseminating news to the general
public can ordinarily be presumed to be
of a primary interest. Therefore, any
commercial interest becomes sec-
ondary to the primary interest in serv-
ing the public. Similarly, scholars
writing books or engaged in other
forms of academic research, may recog-
nize a commercial benefit, either di-
rectly, or indirectly (through the insti-
tution they represent); however, nor-
mally such pursuits are primarily un-
dertaken for educational purposes, and
the application of a fee charge would
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be inappropriate. Conversely, data bro-
kers or others who merely compile gov-
ernment information for marketing
can normally be presumed to have an
interest primarily of a commercial na-
ture.

(d) Components are reminded that
the above factors and examples are not
all inclusive. Each fee decision must be
considered on a case-by-case basis and
upon the merits of the information pro-
vided in each request. When the ele-
ment of doubt as to whether to charge
or waive the fee cannot be clearly re-
solved, Components should rule in
favor of the requester.

(e) In addition, the following addi-
tional circumstances describe situa-
tions where waiver or reduction of fees
are most likely to be warranted:

(1) A record is voluntarily created to
preclude an otherwise burdensome ef-
fort to provide voluminous amounts of
available records, including additional
information not requested.

(2) A previous denial of records is re-
versed in total, or in part, and the as-
sessable costs are not substantial (e.g.
$15.00—$30.00).

§ 518.85 Fee assessment.
(a) Fees may not be used to discour-

age requesters, and to this end, FOIA
fees are limited to standard charges for
direct document search, review (in the
case of commercial requesters) and du-
plication.

(b) In order to be as responsive as
possible to FOIA requests while mini-
mizing unwarranted costs to the tax-
payer, Components shall adhere to the
following procedures:

(1) Analyze each request to determine
the category of the requester. If the
Component determination regarding
the category of the requester is dif-
ferent than that claimed by the re-
quester, the component will:

(i) Notify the requester that he
should provide additional justification
to warrant the category claimed, and
that a search for responsive records
will not be initiated until agreement
has been attained relative to the cat-
egory of the requester. Absent further
category justification from the re-
quester, and within a reasonable period
of time (i.e., 30 calendar days), the
Component shall render a final cat-

egory determination, and notify the re-
quester of such determination, to in-
clude normal administrative appeal
rights of the determination.

(ii) Advise the requester that, not-
withstanding any appeal, a search for
responsive records will not be initiated
until the requester indicates a willing-
ness to pay assessable costs appro-
priate for the category determined by
the Component.

(2) Requesters must submit a fee dec-
laration appropriate for the below cat-
egories.

(i) Commercial. Requesters must indi-
cate a willingness to pay all search, re-
view and duplication costs.

(ii) Education or Noncommercial Sci-
entific Institution or News Media. Re-
questers must indicate a willingness to
pay duplication charges in excess of 100
pages if more than 100 pages of records
are desired.

(iii) All Others. Requesters must indi-
cate a willingness to pay assessable
search and duplication costs if more
than two hours of search effort or 100
pages of records are desired.

(3) If the above conditions are not
met, then the request need not be proc-
essed and the requester shall be so in-
formed.

(4) In the situation described by
§ 518.81(b) (1) and (2). Components must
be prepared to provide an estimate of
assessable fees if desired by the re-
quester. While it is recognized that
search situations will vary among
Components, and that an estimate is
often difficult to obtain prior to an ac-
tual search, requesters who desire esti-
mates are entitled to such before com-
mitting to a willingness to pay. Should
Component estimates exceed the ac-
tual amount of the estimate or the
amount agreed to by the requester, the
amount in excess of the estimate or the
requester’s agreed amount shall not be
charged without the requester’s agree-
ment.

(5) No DoD Component may require
advance payment of any fee; i.e., pay-
ment before work is commenced or
continued on a request, unless the re-
quester has previously failed to pay
fees in a timely fashion, or the agency
has determined that the fee will exceed
$250.00. As used in this sense, a timely
fashion is 30 calendar days from the
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